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Court File No. 


FEDERAL COURT 


BETWEEN: 


KEBAOWEK FIRST NATION, CONCERNED CITIZENS OF RENFREW COUNTY 
AND AREA, CANADIAN COALITION FOR NUCLEAR RESPONSIBILITY and 
SIERRA CLUB CANADA FOUNDATION 


Applicants 


-and- 


MINISTER OF ENVIRONMENT AND CLIMATE CHANGE and CANADIAN 
NUCLEAR LABORATORIES 


Respondents 


NOTICE OF APPLICATION 


TO THE RESPONDENT: 


A PROCEEDING HAS BEEN COMMENCED by the Applicant. The relief claimed 
by the Applicant appears on the following pages. 


THIS APPLICATION will be heard by the Court at a time and place to be fixed by 
the Judicial Administrator. Unless the Court orders otherwise, the place of the hearing 
will be as requested by the Applicant. The Applicant requests that this application be 
heard at Ottawa. 


IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in 
the application or to be served with any documents in the application, you or a solicitor 
acting for you must prepare a notice of appearance in Form 305 prescribed by the 
Federal Courts Rules and serve it on the Applicant's solicitor, or where the Applicant is 
self-represented, on the Applicant, WITHIN 10 DAYS after being served with this notice 
of application. 


Copies of the Federal Courts Rules, information concerning the local offices of 
the Court and other necessary information may be obtained on request to the 


Administrator of this Court at Ottawa (telephone 613-992-4238) or at any local office. 


IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MAY BE GIVEN 
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. 


March 27, 2024 


Issued by: 


(Registry Officer) 


Federal Court of Canada 
90 Sparks Street, 1st Floor 
Ottawa, Ontario K1A O0H9 
Tel: 613-992-4238 

Fax: 613-947-2141 


TO: Shalene Curtis-Micallef 
Deputy Attorney General of Canada 
Department of Justice Canada 
Civil Litigation Section 
50 O'Connor, Suite 500 
Ottawa, Ontario, K1A 0H8 


AND TO: Canadian Nuclear Laboratories 
Chalk River Laboratories 
286 Plant Road 
Chalk River, Ontario 
Canada KOJ 1J0 


APPLICATION 


This is an application, pursuant to sections 18 and 18.1 of the Federal Courts Act, 
RSC, 1985, c F-7, for judicial review of the decision of the Minister of Environment and 
Climate Change (“Minister”) to issue permit no. SARA-OR-2024-0794 under s. 73 of 
the Species at Risk Act, SC 2002, c 29 (“SARA”), authorizing Canadian Nuclear 
Laboratories (“CNL”) to construct a Near Surface Disposal Facility (“NSDF”) for 
radioactive waste at Chalk River Laboratories, which may result in harm, harassment, 
or killing of the endangered Blanding’s Turtle, Great Lakes / St. Lawrence population 
(“Blanding’s Turtle”), damage or destruction of residences of the endangered Little 
Brown Myotis and Northern Myotis, and harm to other endangered and threatened 


species (“Decision”). 


The decision was communicated to the Applicants on March 19, 2024. 


THE APPLICANTS MAKE APPLICATION FOR: 


a) An order pursuant to section 18.1 of the Federal Courts Act quashing the 
decision to issue permit no. SARA-OR-2024-0794 and remitting the matter to 


the Minister for redetermination; 
b) The costs of this application; and 


c) Such further and other relief as counsel may request and this Honourable Court 


may permit. 


THE GROUNDS FOR THE APPLICATION ARE: 


A. Applicants 


1. 


The Applicant Kebaowek First Nation (“KFN”) is one of 9 recognized communities that 
make up the Algonquin Nation in present day Quebec. The proposed NSDF site is 
located within unceded Algonquin Nation traditional territory, and adjacent to KFN’s 


title territory. 


. The Applicant Concerned Citizens of Renfrew County and Area (“CCRCA’”) is an 


organization of people who live near the proposed NSDF site and are concerned 
about its impacts on the local animal populations and environment. CCRCA is 


incorporated under the Canada Not-for-Profit Corporations Act, SC 2009, c 23. 


. The Applicant Canadian Coalition for Nuclear Responsibility (“CCNR’) is a federally 


incorporated non-profit organization that conducts education and research on issues 


related to nuclear energy. 


. The Applicant Sierra Club Canada Foundation (“SCCF’”) is a national and grassroots 


non-profit organization committed to protecting our environment, communities, and 
future. SCCF is incorporated under Ontario’s Not-for-Profit Corporations Act, 2010, 
SO 2010, c 15. 


. The Applicants have private interest standing because they are directly affected by 


the Decision, which allows for endangered species in their local area to be harmed 


and killed, affecting their local environment. 


. In the alternative, the Applicants seek public interest standing because the matter 


raises a serious justiciable issue; they are genuinely interested in the protection of 
species at risk in the area of the NSDF site; and the proposed suit is a reasonable 


and effective way to bring the issues before the courts. 


B. Endangered Species 


7. The Blanding’s Turtle, Little Brown Myotis, Northern Myotis, Tri-coloured Bat, and 
Monarch butterflies are facing imminent extirpation or extinction. Because of this, they 
are listed as endangered species under Schedule 1 of SARA. 


8. The Blanding’s Turtle is the only representative of the genus Emydoidea. It is a 
medium-sized freshwater turtle with a characteristic bright yellow throat and a highly 
domed black shell with yellowish spots and flecks. It has one of the smallest global 
ranges compared to most other North American turtles. Blanding’s Turtles reside in a 
variety of wetland habitats. Terrestrial habitat is also important for many activities of 
the Blanding’s Turtle during the active season, including nesting, thermoregulation, 
summer inactivity, and movement. Upland forest, such as that which characterizes 


the NSDF site, is an important habitat feature for the Blanding’s Turtle. 


9. The Little Brown Myotis and Northern Myotis are small, brown, insectivorous bats of 
the Family Vespertilionidae. They require summering habitat that includes roosting 
habitat and foraging habitat within commuting range of the roosts. Little Brown Myotis 
and Northern Myotis show a preference for large-diameter trees, such as those found 
at the NSDF site. Forest clearing would likely destroy maternity roosts and cause 
direct mortality. 


10. Tri-coloured Bat, formerly known as Eastern Pipistrelle, has an overall reddish-brown 
to yellowish-brown colour. It is similar in size and weight to Little Brown Myotis and 
Northern Myotis. 


11.The Monarch is a large, showy butterfly with predominantly orange wings outlined by 
a broad black border and two rows of circular white spots. The Monarch is one of a 
few butterflies that migrate, and their migration from southern Canada to Mexico has 
been described as an endangered biological phenomenon. 


C. Threatened Species 


12.The Canada Warbler, Eastern Whip-poor-will, Wood Thrush, and Golden-winged 


Warbler are likely to become endangered species if nothing is done to reverse the 


factors leading to their extirpation or extinction. Because of this, they are listed as 
threatened species under Schedule 1 of SARA. 


13.The Canada Warbler is a small, colourful songbird. Nearly 80% of the global 
population breeds in Canada, giving the country a large jurisdictional responsibility for 
conservation of this species. The Canada Warbler breeds in a variety of habitats, but 
itis almost always associated with moist forests with a dense, deciduous shrub layer, 


complex understory, and available perch trees, such as the forest at the NSDF site. 


14. The Eastern Whip-poor-will is a nightjar with a large, flattened head and cryptic grey- 
brown plumage. Forests with dense tree cover on well-drained soils provide suitable 
nesting habitat if they are in proximity to foraging habitat such as the shrubby wetlands 
that surround the base of the NSDF site. 


15.The Wood Thrush is a medium-sized Neotropical migrant, slightly smaller than the 
American Robin. The Wood Thrush has become a symbol of declining Neotropical 
migrants due to significant declines over much of its range since the late 1970s. During 
the breeding season, the Wood Thrush is found in moist, deciduous hardwood or 
mixed stands with a dense deciduous undergrowth and with tall trees for singing 
perches. 


16. The Golden-winged Warbler is a small warbler measuring 11 cm long. Its population 
dropped 79% from the mid 1990s to the mid 2000s. Roughly 18.5% of the world’s 
population breed in Canada; the vast majority of these birds nest in Ontario. Golden- 
winged Warblers will not typically persist in highly fragmented landscapes. They use 
forest edge habitat for nesting and foraging (e.g., early successional habitat alongside 
a mature forest edge). Early successional habitat characteristics may occur in a 


relatively stable state in alder swamps, such as those found at the NSDF site. 


17.The Eastern Wolf is listed as a threatened species in the Species at Risk in Ontario 
List, O Reg 230/08, under the Endangered Species Act, 2007, SO 2007, c 6. It is 
estimated that there are less than 1000 mature individuals globally, and the majority 
(63%) of the global population exists in Ontario. In 2016, the Committee on the Status 
of Endangered Wildlife in Canada recommended this species be listed as threatened 


under SARA, but the Government of Canada has not yet acted. CNL has lobbied 
strenuously against this listing, citing potential adverse effects on its nuclear waste 
disposal project because the Chalk River Laboratories NSDF site includes Eastern 
Wolf habitat. 


D. Near Surface Disposal Facility 


18.CNL is operated by a multinational consortium composed of SNC-Lavalin Inc and 
other nuclear engineering and management firms under a contract with Atomic Energy 
of Canada Limited (“AECL”). CNL plans to construct a Near Surface Disposal Facility 
(“NSDF”) at Chalk River Laboratories, located on the Ottawa River in Renfrew County 
about 200 km upstream from Ottawa. The NSDF would be a Class IB Nuclear Facility 
designed to contain up to one million cubic metres of radioactive waste in a surface- 
level mound designed to last 550 years before it erodes and its contents are released 


into the environment. 


19. The Chalk River Laboratories site is uniquely rich in biodiversity. As a restricted area 
for 80 years, there has been very little human movement through most of the 3,700- 
hectare site. Some forests have acquired old growth characteristics from lack of 
disturbance. The site is dotted with lakes and wetlands that, combined with proximity 
to the Ottawa River, provide habitats and feeding grounds for many species at risk 
and large mammals. Compared to all other forest stands within the Chalk River 
Laboratories property, the NSDF site’s forested hillside, proposed for blasting and 
leveling, has relatively old stands of mature trees, which provide important habitat for 
species at risk. 


20.Blanding’s Turtles, Little Brown Myotis, Northern Myotis, Tri-coloured Bat, Monarch, 
Canada Warbler, Eastern Whip-poor-will, Wood Thrush, and Golden-winged Warbler 
all reside at the site on which the NSDF is planned to be constructed. CNL has 
predicted that the construction of the NSDF will result in habitat loss, sensory 
disturbance, change in movement, and risk of injury or mortality for these endangered 


and threatened species. 


21.Field work done by KFN has documented that the Eastern Wolf, a species of great 


cultural importance to Algonquin peoples, actively uses the NSDF site. 


22.According to the NSDF Site Selection Report, three CNL-managed locations were 
considered for the NSDF: Chalk River Laboratories (the location of most of the legacy 
radioactive wastes), Whiteshell Laboratories in Pinawa, Manitoba, and the Nuclear 
Power Demonstration reactor site in Rolphton, Ontario. CNL chose the Chalk River 
Laboratories property for economic reasons while acknowledging that critical habitat 
for the Blanding’s Turtle was present at Chalk River Laboratories and not at the two 
other locations. CNL did not consider the Department of National Defence lands next 
to the Chalk River Laboratories location, which include areas farther from the Ottawa 
River that would have far less potential to adversely affect species at risk. 


23.To choose the specific site within the Chalk River Laboratories location, CNL relied 
on a process that had previously been undertaken by AECL to site a Very Low Level 
Waste (“VLLW?”) facility. The process used five mandatory criteria and ten exclusion 
criteria to assess fourteen candidate sites. One criterion excluded “Known or likely 
habitat of National or Provincially Significant wildlife species in accordance with 
Federal Species at Risk Act (COSEWIC listed).” Five sites that met the mandatory 
and exclusion criteria were then compared using a set of 20 criteria. Two preferred 
sites resulted, and these were subjected to a biodiversity comparison that found that 
Site 11A would have less impact on biodiversity and Blanding’s Turtle critical habitat. 
AECL recommended Site 11A for the VLLW facility. 


24.For the NSDF siting process, CNL retained Site 11A from the VLLW siting process 
(which it renamed the “Alternate” site) and added a new candidate site (the “EMR” 
site) that was closer to the Ottawa River and existing waste management areas. The 
EMR site was not eligible for a VLLW facility since it contains steep slopes and rock 
outcrops, and it is surrounded by extensive wetlands known to be likely habitat for 
Blanding’s Turtles and other endangered species. CNL prepared new, weaker 
exclusion criteria. CNL altered the species at risk criterion to read “...critical habitats 
for species listed under the Federal Species at Risk Act... shall be excluded or used 


such that the habitats shall have mitigation measures put in place... 
added). 


(emphasis 


25.CNL then subjected the two candidate sites to an analysis like that used in the VLLW 
siting process. As before, 20 criteria were used in the process, and one criterion 
included species at risk. But for the NSDF siting process, this was the last step. Unlike 
in the VLLW facility siting process, CNL did not base its decision on a comparison of 


the two sites’ biodiversity. 


26. In the end, CNL chose the EMR site for the NDSF even though it contains more habitat 
for species at risk and is richer in biodiversity than the Alternate site. It cannot, 
therefore, be reasonably said that CNL chose the location and site expected to have 
the least impact on species at risk or chose the best solution to reduce the impact on 
species at risk. 


27.According to CNL’s NSDF Environmental Impact Statement (“EIS”) the EMR site 
would have a far greater impact on endangered bat species than the Alternate site. 
The EIS reports 6,485 roost trees in the EMR site, compared to approximately 1,567 
in the Alternate site. The forest stands in the EMR site have by far the greatest number 
of bat roost trees of any forest stands on the entire Chalk River Laboratories property. 
Furthermore, the steep slope at the EMR site requires blasting operations, which 
would have additional adverse impacts on bats and other species. 


28. Additionally, Environment and Climate Change Canada has identified 22 hectares of 
Blanding’s Turtle proposed critical habitat at the EMR Site. 


E. Permit Decision 
29.CNL applied under s. 73 of SARA for a permit to construct the NSDF. 


30.On January 19, 2024, KFN made submissions to the Minister requesting that he not 
issue the permit. KFN made two central arguments regarding the endangered species 
considered in the Decision. One regarding the Blanding’s Turtle, and one regarding 


the two bat species: 


a. With regards to the Blanding’s Turtle, KFN argued that corridors that allow 
turtles to cross roads would not be an effective mitigation measure nor 


ensure the survival or recovery of the species since these corridors serve 


as ideal hunting locations for predators, and KFN has witnessed that 
wolves at Chalk River Laboratories regularly check the currently existing 
tunnels to catch prey funneled through them, such as turtles. 


With regards to the Little Brown Myotis and Northern Myotis, KFN argued 
that the installation of bat boxes would not be a reliable mitigation measure 
nor ensure the survival or recovery of the species since many bat boxes 
go unused, and temperature complications can kill the bats or force them 


out. 


31.On or about March 19, 2024, the Minister issued the requested permit, valid from 
March 8, 2024, to December 31, 2033. In the Decision, the Minister stated that the 
construction may harm, harass, and kill Blanding’s Turtles and damage or destroy 


residences of the Little Brown Myotis and Northern Myotis. 


32.Under s. 73(3) of SARA, the Minister may only issue a permit if the Minister is of the 


opinion that 


a. 


C. 


all reasonable alternatives to the activity that would reduce the impact on 


the species have been considered and the best solution has been adopted; 


all feasible measures will be taken to minimize the impact of the activity on 


the species or its critical habitat or the residences of its individuals; and 


the activity will not jeopardize the survival or recovery of the species. 


33.In the reasons for the Decision, the Minister concluded that CNL had successfully 


demonstrated that all reasonable alternatives to the activity had been considered, 


such that s. 73(3)(a) was met. The Minister based this on the patently erroneous belief 


that “Facility location and site selection options were also considered, and the option 


expected to have the least impact on species at risk was retained.” 


34. The Minister concluded that the requirements of s. 73(3)(b) and (c) were met because 


CNL’s proposal to create turtle crossing systems and bat boxes were mitigation 


measures that would ensure the survival and recovery of the species. However, the 


Minister did not even mention the submissions or evidence from KFN about the 
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ineffectiveness and unreliability of these mitigation measures. 


35. The Minister did not provide an opinion under s. 73(3) in relation to the endangered 
Tri-coloured Bat and Monarch nor the threatened Canada Warbler, Eastern Whip- 
poor-will, Wood Thrush, and Golden-winged Warbler. 


F. Decision is Unreasonable 
36. The Decision is not transparent, intelligible, or justified. 


37. The Decision is unreasonable because the Minister concluded, without any evidence 
and contrary to the evidence before him, that CNL chose the location and site option 
expected to have the least impact on species at risk. 


38. The Decision is unreasonable because the Minister did not comply with the statutory 
requirement in s. 73(3)(a) of SARA that CNL must have considered all reasonable 
alternatives to the activity that would reduce the impact on the species, and CNL must 
have adopted the best solution. 


39. The Decision is unreasonable because the Minister failed to meaningfully grapple with 
KFN’s submissions and failed to account for KFN’s evidence about the ineffectiveness 
and unreliability of CNL’s proposed mitigation measures. 


40. The Decision is unreasonable because the Minister did not comply with the statutory 
requirement that he provide his opinion under s. 73(3) of SARA in relation to the 
Monarch, Tri-coloured Bat, Canada Warbler, Eastern Whip-poor-will, Wood Thrush, 
and Golden-winged Warbler, which are endangered or threatened species that CNL 
predicted would be affected by the construction. 


G. Statutes Relied On 

41.Sections 73 of the Species at Risk Act, SC 2002, c 29. 

42.Sections 18 and 18.1 of the Federal Courts Act, RSC 1985, c F-7. 

43. Federal Courts Rules, SOR/98-106. 

44.Such further and other grounds as counsel may advise and this Honourable Court 


may permit. 
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THE APPLICATION WILL BE SUPPORTED BY THE FOLLOWING MATERIAL 
a) A supporting affidavit and exhibits attached thereto; and 


b) Such further and other materials as counsel may advise and this Honourable 
Court may permit. 


RULE 317 REQUEST 


The applicants request the Minister of Environment and Climate Change Canada to 
send a certified copy of the following material that is not in the possession of the 


applicants but is in the possession of the Minister to the applicants and to the Registry: 


a) All information before the Minister that was available for consideration in 


reaching its decision to issue permit no. SARA-OR-2024-0794. 


March 27, 2024 


HAMEED LAW 

Barristers & Solicitors 

43 Florence Street 
Ottawa, Ontario, K2P OW6 


Nicholas Pope 

Tel: 613-656-691 7 

Fax: 613-232-2680 

Email: noope@hameediaw.ca 


Lawyer for the Applicants, 
KEBAOWEK FIRST NATION et al. 
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